
 
 
 
September 28, 2005 
 
 
The Honorable Chairman and Members of the 
   Hawaii Public Utilities Commission 
465 South King Street, Room 103 
Kekuanaoa Building 
Honolulu, Hawaii  96813 
Attention: Catherine Awakuni, Commission Counsel 
 
Re:  Act 95 Workshops; Comments of The Gas Company in Response to Second Concept Paper 
Concerning Renewable Portfolio Standards and Performance-Based Rates 
 
Dear Chairman and Commissioners: 
 
In accordance with the Commission’s letter of July 26, The Gas Company (TGC) hereby respectfully 
submits its comments on Economists Incorporated’s “Proposals for Implementing Renewable Portfolio 
Standards in Hawaii.”  A tremendous amount of background research went into this report, and TGC 
wishes to commend the authors for a clear and well-organized presentation. 
 
A. Comments on Topics Included Under ¶ 106 
 
TGC reads1 Act 95 as giving the Commission authority to offer ‘carrots,’ or “incentives that encourage 
Hawaii’s electric companies to use cost-effective renewable energy resources found in Hawaii,” but 
not to apply ‘sticks’ in the form of fines, penalties, disallowance of cost recovery, and the like.  The 
tools available to the Commission include those of positive reinforcement, such as providing 
“incentives to encourage electric utility companies to exceed the renewable portfolio standards, meet 
them ahead of time, or both.”  The Act does not reference negative reinforcement, and indeed evinces 
a concern for protecting electric utility margins. 
 
The Legislature struck a balance reflecting a concern for utility customers and shareholders, along with 
its desire to encourage renewable electric generation.  Thus, the Commission is charged with 
determining whether the electric companies can meet the prescribed renewable portfolio standards 
(RPS) in a manner that is at or below their avoided costs, such that customers will see no undue rate 
increase, while the utilities themselves suffer no diminution in their opportunity to earn their approved 
returns.  If the Commission determines that an electric utility is unable to meet the existing standards 
cost-effectively, or if a utility’s compliance is delayed by reason of circumstances beyond its control, 
which could not reasonably have been anticipated or mitigated, then the Commission can allow a 

                                                           
1 In interpreting Act 95, TGC has relied on the principles of statutory construction as set forth in Sutherland 
Statutory Construction. 
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deviation from the established standard.  The Commission can also recommend one or more different 
RPS levels to the Legislature, after consulting with experts, taking into account the enumerated factors.   
 
Based on TGC’s review, the Act does not authorize monetization of the RPS obligation and REC 
trading in a national marketplace.  Section 1 of the Act focuses on increased use of renewable 
resources indigenous to Hawaii so that ripple effects such as job creation, environmental benefits, and 
energy security may be realized within the State, and the trend of exporting cash and importing oil can 
be reversed.  Moreover, the factors the Commission must consider in recommending future RPS levels, 
which include the economy, culture, community, environment, demographics, and impacts on land and 
water, among other things, also suggest that the Legislature desired to bring about  ‘specific 
performance’ of the RPS, i.e., increases in net renewable energy sales to local consumers by Hawaii’s 
electric utilities.  TGC sees the flexibility in the Hawaii RPS as limited to:  (1) geographic within the 
State (allowing aggregation of portfolios between utility affiliates), (2) quantitative (allowing the 
Commission to recommend future realistic RPS levels), and (3) temporal (allowing the Commission to 
grant extensions of time if a utility adequately demonstrates force majeure).  
 
Although TGC supports the concept of weighting some of the technologies and measures defined in 
Act 95 as “renewable energy” more heavily than others, § 269-91 does not differentiate among 
renewable energy types.   
 
TGC interprets Act 95 as allowing the Commission to be more creative in designing utility incentives 
to increase renewable energy than simply choosing among the precedents cited in the Economists, Inc. 
proposals.  By referencing performance based ratemaking (PBR), a totally different approach to 
regulation, the Legislature appears to have implicitly authorized the Commission to reconsider its 
entire approach to rate regulation while making Hawaii more hospitable to renewables.  The concern 
for not exceeding avoided costs by adding renewable generation applies to customers as a whole, and 
therefore does not restrict the Commission from reconsidering and updating its overall policies on cost 
classification, cost allocation and rate design, as well as the pace of change in bringing Hawaii’s 
policies in line with current technologies and the fossil fuel marketplace.2  TGC is especially 
concerned with the statement in ¶ 131 of the report to the effect that any new rate design policies the 
Commission may adopt as a result of the Act are “unlikely to be addressed comprehensively in the 
planned production simulations.”3  Absent a modernization of existing rate design, the simulations may 
not accurately predict likely behavior by utilities, competitors, and the various customer classes in 
response to incentives. 
 
The Act also gives the Commission broad latitude to design Hawaii-specific incentives, as long as it 
remains mindful of the cost-effectiveness criterion and the concern for preserving utility profit 
margins.  Rather than attempting to follow other states’ differing RPSs or the mainland-style PBR 

                                                           
2 For example, reconsideration should be given to all of the federal ratemaking standards at 26 USC §§ 2621(d) 
and 2625, as amended by § 1251 of the Energy Policy Act of 2005.  New technologies have brought about 
changes in Hawaii’s energy marketplace since the Commission adopted its PURPA regulations in 1981.    
3 Economists, Inc., Proposals for Implementing Renewable Portfolio Standards in Hawaii at 48. 
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outlined in Appendix E of the report, the Commission could look at one or more of the following 
incentive rate mechanisms that might be more suited to Hawaii: 

• ordering the utilities to offer one or more voluntary Green Power schedules (akin to those in 
Attachment 1) to customers, exempting them from paying for fossil fuel in exchange for paying 
a higher base rate reflecting the costs associated with renewable generation earmarked to those 
schedules, thereby making any rate increase attributable to renewables voluntary with the 
customer; 

• ordering the utilities to wheel any renewable energy they have declined to purchase from 
governmental entities or independent power producers within their service territories, in 
exchange for being allowed to count the renewable energy so generated by others against their 
RPS quotas; 

• making temporary adjustments of the existing economic dispatch regimes of the electric 
utilities to give a higher priority to renewable energy, so as to increase the proportion of net 
renewable energy sales for any utility that is not otherwise able to meet the RPS, or to promote 
utility transmission of renewable energy generated by others; 

• approving a tiered annual rate of return in future rate cases, with a higher tier available based 
on the proportion of renewable energy sales exceeding the RPS minimum for that year or that 
rate case (without all the other bells and whistles of traditional PBR, which was largely treated 
as a failed experiment on the mainland);  

• possibly seeking authority to give an annual rebate to electric utility shareholders of a portion 
of the “public utilities special fund” or PUC fee, for exceeding the RPS by specified 
percentages (assuming that any excess has not been attributed to an affiliate); or  

• adopting externalities values for use in IRP, competitive bidding, and avoided cost proceedings 
that will assist renewables in meeting the cost-effectiveness benchmark. 

 
Furthermore, because “electrical energy savings” is included within the “renewable energy” definition, 
Act 95 paves the way for the Commission and the utilities to design new incentives to promote 
enhanced energy efficiency4 by looking at long-term, or life cycle, costs of energy measures, greater 
shareholder incentives for effective demand-side management programs, and rewards for quantified 
fuel switching where the electric utility can demonstrate that it makes sense.  See Attachment 2 for an 
example of an electric utility schedule showing a pilot program for achieving conservation via 
controlled fuel switching in areas of capacity constraint.  
 
B. Comments Topics Included Under ¶ 172 
 
For the reasons discussed above, TGC believes that Candidate IR Mechanisms 1-3 and 6 are beyond 
the scope of Hawaii’s Act 95, in that they involve renewable energy credit trading, fees as an 
alternative to compliance with the RPS, and penalties or fines.  
 

                                                           
4 Pursuant to Section 140 of the Energy Policy Act of 2005, States can apply for grants to help fund pilot 
programs to increase energy efficiency and reduce consumption of electricity (or gas) by .75%. 
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For purposes of Candidate IR Mechanisms 4-5, as well as for determining waivers or deferrals of RPS 
compliance, knowing the avoided cost threshold for each utility appears essential.5  A consistent 
methodology or approach that each utility in Hawaii should follow for periodically establishing and 
publishing its avoided costs needs to be established. That method should then be implemented in the 
utilities’ IRP proceedings to set the RPS cost-effectiveness benchmark, and reviewed by the 
Commission.  To minimize controversy, the utilities’ avoided cost determinations should be 
independently verifiable without the use of proprietary software.  
 
The utility should be bound by its IRP determination of the next unit and its own avoided cost figure, if 
it elects to construct the next unit rather than accepting a third-party proposal via a competitive bidding 
RFP.  Whether the utility or a third party actually builds the next unit of generation should depend on 
whether a competitive bidding solicitation yields an adequate third party bid that is at or below the 
utility’s avoided costs.  That is, the utility’s avoided cost level will not be dependent on the outcome of 
competitive bidding, but whether the utility or a third party builds the unit (and/or owns and operates 
it) will be so determined.  
 
TGC’s view of how the cost-effectiveness benchmark should be applied is akin to the Economists, Inc. 
Fourth and Fifth candidate IR mechanisms, but not identical to either.   TGC notes that Act 95 does not 
create a strict renewable energy set-aside, and the computation of avoided costs currently used by 
HECO6 apparently does not contemplate a more expensive renewable unit being the next unit over a 
less expensive fossil unit.  Moreover, under the HECO proposal for implementing competitive bidding, 
the utilities would not be bound by their own IRP next unit and avoided cost determinations, but would 
be free to submit a bid for a unit that differs, at a cost that differs, from the one derived in IRP.  These 
issues would need to be addressed by the Commission in applying the RPS cost-effectiveness criterion.   
 
Although TGC believes that the Seventh candidate IR mechanism addresses the Legislature’s concerns 
in Act 95, so that commissioning the macroeconomic study might produce useful information, the 
result might better act as a cap on utility incentives, rather than reflecting an incentive that is 
reasonably necessary.  TGC is also concerned that the macroeconomic study would be so dependent on 
volatile oil price projections as to be unusable. 
 
C. Comment on ¶ 169 
 
To get around the absence of any specific penalty mechanisms in Act 95, ¶ 169 of the report suggests 
that the Commission could “disallow, in the ordinary course of a rate case process, the recovery of 
non-renewable energy costs that the Commission could deem to have been imprudently incurred.”  
TGC has grave concerns with the suggestion that an undetermined amount of potentially substantial 
generation-related costs could be disallowed after the fact, in a rate case, on prudence grounds.  At a 

                                                           
5 Compare the Economists, Inc. statement in ¶ 132, page 48, to the effect that “[a]n approach to the calculation 
of avoided cost may have to be developed ....” (emphasis added). 
6 See Discussion of Differential Revenue Requirements method, Ex. III, p. 1, in Final Statement of Position, 
Witness List, Exhibits I-III and Certificate of Service, filed Aug. 11, 2005 in Docket No. 03-0372 (Competitive 
Bidding for New Generation). 
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very minimum, if the Commission decides to follow this course, TGC urges it to issue clear rules and 
standards in advance, defining compliance with RPS as an element of prudence and stating what 
parties have standing to raise the prudence issue and in what context.   
 
In lieu of rate case prudence review, TGC recommends that the Commission adopt rules requiring each 
utility to submit for Commission review and approval, following each competitive bidding solicitation, 
an analysis of the anticipated effect of the contemplated new unit on RPS compliance and whether that 
utility will be in compliance with their RPS targets.  The Commission could set the matter for hearing 
and all interested parties should receive notice and should be able to comment in these proceedings.  In 
this way the Commission would have an opportunity to hear from the necessary parties and receive 
their information, and make an informed ruling on waiver or deferral.  If the Commission decides 
against waiver or deferral, the utility will have an opportunity to reconsider its choice before 
proceeding with the installation of a fossil unit. 
 
Thank you for the opportunity to participate in this proceeding.  Please contact me at 535-5913 if you 
have any questions concerning the above comments. 
 
Very truly yours, 
 
/s/ Steven P. Golden 
 
Steven P. Golden 
Director, External Affairs & Planning 
 
cc:  Division of Consumer Advocacy 
Attachments (2) 
 
 
 
 
 
 














































